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the means which he seemay to And inproper dis-employ.
thatcharging the meansobligation, he still remainmay employ

andhis, when theyforemployed that doend, not be-thereby
thecome of the child.property Not theonly wearing apparel

thus butfurnished, the services and of the minorearnings child,
to thebelong Hisparent. obligation to hissupport offspring,
himentitles to andthese, it is frominseparable the and itduty,

existed,has and been in allfully recognized conditions of
and in ofsociety, the ofevery stage civilization our race. The

of the andduty supporting idle child,prodigal without the
of means,the haspower controling never been eitherrecognized

as a 1moral or Weegal have beenduty. referred to no adjudged
case which sustains the for,contended and it isposition believed
that none Butexists. to a minorproperty given theby parent

otheror with theany person, intention that the of theownership
child should be absolute, would be differentgoverned by prin-
ciples.

The inevidence this -case shows that the sued for,property
was the andwearing apparel books,school used the childby for

usual andthe ordinary There ispurposes. no evidence in the
record, to show, thattending those articles were not furnished

andthe theby childappellee, left the homehaving of her
on thismother occasion, the is that hadpresumption beenthey

furnished by the mother. And if the was underdaughter the
andof,control resided with her mother, she must be presumed

own the andto have hadproperty, the of it herright toreducing
actual at andwill, the child inpossession theplacing property
in the hands of toappellant transport to the place desired, only

as theacted of the andagent mother, she was entitled to recover
its loss. Thefor instruction was refused, and noproperly error

inis the record.perceived
The of the court isjudgment below affirmed.

Judgment affirmed.

Benjamin P. Van with Jared C. HuntimpleadedCourt,

et Plaintiff inal., Error, v. Alvin W. Bushnell and
David Defendants in Error.McKinney,

ERROR TO PEORIA.

it is inA unless taken dischargenote, will not a mechanics’payment absolutely,
lien.
but of severalIf one who materials building,for apersons own thepurchased land,

good.lien will bethe



APRIL 1859. 625TERM,

v. Bushnell et al.Van Court, etc.,impl.,

thebetween the and contract described in the theA variance forproof petition
if was beallegedas it is that the to in and itlien, money paid April, appears

was to be on the of the be fatal.that the willmaterial,money paid delivery

lien,a awas for mechanics’This contractpetition, stating
inBailey October,Hunt & latter of 1857,with for sale andpart

of lumber for lot one,ondelivery dwelling-houses thirty-block
five, Peoria,in Underhill’s addition to which lumber was to be

market Huntdelivered at as &customary price, Bailey might
and wasit,want to be for on the firstpaid day of 1858.April,

contract,said delivered,Pursuant to andsoldcomplainants
2nd and 12th,between November December 1857, lumber to the

amount of Hunt & Bailey paid January,$415.53. $15.53.
said Jared Hunt23rd, 1858, 0. his notegave promissory for

of due on or 1,balance before with$400, April 1858, interest
at Firm Huntten cent. of & Co. dissolvedper January 2,

The lumber was1858. received Hunt &by and used onBailey
Underhill,said title inlot. bond forCharges deed from him to

and in Hunt,some manner to and inHoughton, some manner
from Hunt Van Sixto Court. months not sinceelapsed last
lumber furnished and became due. Note hasprice become due,
but not forPrayer sale ofpaid. process, premises, etc.

A was filed Van Court,demurrer by that,assigning
1. The andsettlement the note Hunttaking of discharged

lien,the if hadany attached.
2. The contract which the court is asked to isenforce un-

to the statuteknown of mechanics’ lien.
3. The is otherwise defective.petition
This demurrer was overruled.
Van in hisCourt answer sets that he is ownerup of lot by

bond from toUnderhill Houghton, 1,1857,February assigned
Hunt,to October and26th, 1857, assigned to Van Court, Janu-

11, 1858. asary Admits, apetitioners allege, contract with
Hunt & Bailey Don’tjointly. know whether lumberany was
used on andpremises, calls for If notproof. any, more than

worth was used. that theCharges price of lumber$200 was
12th,due December and that1857, the time ofextending pay-

cent, lien,andment note at tentaking theper ifdischarged any
had attached. Van Court the inpurchased premises good faith,

and11th, 1859, has aboutJanuary andpaid $400, has under-
taken to about more. Knew of no lienpay when he pur-$800

etc. Huntchased, assured him there was no incumbrance.
Sworn to in usual form.
The bill and prowas dismissed as to takenHoughton, confesso

as to and TrialHunt, Bailey Underhill. asby to Vanjury
“asCourt. Verdict follows : the findWe, forjury, complain-
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at hundred and twenty-sevenand assess their fourants, damages
dollars, sustain the lien as Van Court.” Decreeand against

1,1859, and inbythat Hunt & and costs JuneBailey pay $400
title, Court,all the of and Vanetc., Hunt, Baileythatdefault

inthem,of the be withoutpremises, sold, redemption,and each
etc.and given,possession

for a new trial overruled.A motion was
invacate because not warranted ordecree,Motion to by-

the heard and overruled.verdict,with wasaccordance
C. that Hunt andtestified, BaileyDe House lumbergotWitt

in December, 1857,November and to use onof complainants
lot; heard Hunt couldn’t down for it.say theysaid Huntpay

in I fromwere understood them bothand Bailey partnership;
Thelumber from lumber was usedthat they got complainants.

them that aslot; understood from were not totheyon the pay
it; me astold that were to couldthey they pay theygotthey

and inwinter,the the balance the spring.through
testified, that Hunt & the build-BaileyClark put upGeorge

described; butmeasurement,never made shouldanyHouseings
worth of lumber have been used.think to might$300 $400

about the contract.nothingKnow
thatAnthony testified, November, 1857,in Hunt gotKunzon

from also de-of lumber12,000 yard; theyfeet complainants’
”“ more; last delivered about theconsiderable the waslivered

12th December.10th or
inPetrie, testified,called John O. who thatVan thenCourt

u nothat,he heardOctober, 1858, McKinney saycomplainant
payment pricethe the or value theloastime specified offor of

Baileyor Hunt had him and BushnellHuntlumber that fromSf
1857; they expected toDecember,November and that getin
delivered; theythat domoney lumber was tried totheir as the

and took hisgave time,and Hunt notebutso, failed, afterwards
policya insuurance on theassignment buildings,”and an ofof

Van Court Hunt told himI when purchased.etc. was present
notno incumbrance on the waspremises; Baileythere was

December,was the 11th and 16thThis sale betweenpresent.
1857.

for Plaintiff in Error.Bonney,Charles C.

for Defendants inCooper,Jonathan K. Error.

in this taken inUnless the note case was absoluteC.J.Caton,
it did not the lien. It servedthe debt, dischargeofpayment

■ hisand left the seekdemand, topartybut to theliquidate
inis samecontract. The law theoriginalthesatisfaction upon
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is in aother,case as it where note hasanythis been taken and
thebroughtan action afterwards on original consideration, and

note used to show the amount atthe merely which the debt had
been liquidated.

that but of thefact,Nor did the one whoparties purchased
the owned thehouse,lumber and built land,the thedeprive party

ain suchthe lien. In our case the statuteopinion,of creates
be ifdifferent,the lien. It howevermight Bailey only joined

as thein the contract for of thesecurity payment price of the
and this was understood andlumber, known to the creditors.

in is,But the fatal this case adifficulty variance between the
as in the andalleged petition,contract the one onproved the

isIn the it thatpetition, alleged, bytrial. the contract the
lumber be for on the first ofwas to paid April,—by the contract,

theby House,as witness were tothey for theproved pay lumber
andwinter,as could the the inthey balancethrough the spring.

first be aNow the of might very timeApril equitable for the
to a settlement under soagreeto loose aparties contract as this,

it the time fixed thebybut is not terms of the contract for the
the terms the thecontract,ofpayment. By creditors could not

tillbe called on for the thelegally money expiration of the
had aensuing spring. Although they right to atpay least a

time,of that hadit before also thepart they right to take the
the towhole of the in.pay money Thisspring was a fatal

variance. If take ofwe the Petrietestimony as thegiving true
contract,terms of the then there was no credit given, and the

was due on of the andmoney thedelivery lumber, variance was
as inas fatal the other case. There is no evidence suchshowing

a as iscontract alleged.
must be andThe reversed the causejudgment remanded.

Judgment reversed.

Michigan andSouthern NorthernThe Indiana Railroad
Company, v. John Meyres,Appellant, Appellee.

APPEAL FROM COOK.

baggage,A will not heldrailroad be liable for lost unless it is showncorporation
in itsto have been or that the had contracted inpossession, somecompany way

baggage.theto transport
agentsassistance the of the in looking for baggage,theby orVoluntary company

gratuity,an offer of to on ofby will not render theit,accountway pay company
liable.
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