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the means which he may see proper to employ. And in dis-
charging that obligation, the means he may employ still remain
his, and when employed for that end, they do not thereby be-
come the property of the child. Not only the wearing apparel
thus furnished, but the services and earnings of the minor child,
belong to the parent. His obligation to support his offspring,
entitles him to these, and it is inseparable from the duty, and it
has existed, and been fully recognized in all conditions of
society, and in every stage of the civilization of ourrace. The
duty of supporting the idle and prodigal child, without the
power of controling the means, has never been recognized either
as a moral orlegal duty. We have been referred to no adjudged
case which sustains the position contended for, and it is believed
that none exists. But property given to a minor by the parent
or any other person, with the intention that the ownership of the
child should be absolute, would be governed by different prin-
ciples.

The evidence in this -case shows that the property sued for,
was the wearing apparel and school books, used by the child for
the usual and ordinary purposes. There is no evidence in the
record, tending to show, that those articles were not furnished
by the appellee, and the child having left the home of her
mother on this oceasion, the presumption is that they had been
furnished by the mother. And if the daughter was under the
control of, and resided with her mother, she must be presumed
to own the property, and have had the right of reducing it to her
actual possession at will, and the child in placing the property
in the hands of appellant to transport to the place desired, only
acted as the agent of the mother, and she was entitled to recover
for its loss. The instruction was properly refused, and no error
is perceived in the record.

The judgment of the court below is affirmed.

Judgment affirmed.

Brwsammy P. Vax Courr, impleaded with Jared C. Hunt
¢t al., Plaintiff in Error, ». Anvixn' 'W. BuseneLL and
Davip McKinngy, Defendants in Error.

ERROR TO PEORIA.

A mnote, unless it is taken in payment absolutely, will not discharge a mechanics’
lien.

If but one of several persons who purchased materials for a building, own the land,
the lien will be good.
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A variance between the proof and the contract described in the petition for the
lien, as if it is alleged that the money was to be paid in April, and it appears
that the money was to be paid on the delivery of the material, will be fatal.

THIS was a petition for a mechanics’ lien, stating contract
with Hunt & Bailey in latter part of October, 1857, for sale and
delivery of lumber for dwelling-houses on lot one, block thirty-
five, in Underhill’s addition to Peoria, which lumber was to be
delivered at customary market price, as Hunt & Bailey might
want it, and was to be paid for on the first day of April, 1858.
Pursuant to said contract, complainants sold and delivered,
between November 2nd and December 12th, 1857, lumber to the
amount of $415.68. Hunt & Bailey paid $15.58. January,
23rd, 1858, said Jared C. Hunt gave Ais promissory note for
balance of $400, due on or before April 1, 1858, with interest
at ten per cent. Firm of Hunt & Co. dissolved January 2,
1858. The lumber was received by Hunt & Bailey and used on
said lot. Charges title in Underhill, bond for deed from him to
Houghton, and in some manner to Hunt, and in some manner
from Hunt to Van Court. Six months not elapsed since last
lumber furnished and price became due. Note has become due,
but not paid. Prayer for process, sale of premises, ete.

A demurrer was filed by Van Court, assigning that,

1. The settlement and taking the note of Hunt discharged
the lien, if any had attached. .

2. The contract which the court is asked to enforce is un-
known to the statute of mechanics’ lien.

3. The petition is otherwise defective.

This demurrcr was overruled.

Van Court in his answer sets up that he is owner of lot by
bond from Underhill to Houghton, February 1, 1857, assigned
to Hunt, October 26th, 1857, and assigned to Van Court, Janu-
ary 11, 1858. Admits, as petitioners allege, a contract with
Hunt & Bailey jointly. Don’t know whether any lumber was
used on premises, and calls for proof. If any, not more than
$200 worth was used. Charges that the price of lumber was
due December 12th, 1857, and that extending the time of pay-
ment and taking note at ten per cent. discharged the lien, if any
had attached. Van Court purchased the premises in good faith,
Jannary 11th, 1859, and has paid about $400, and has under-
taken to pay about $800 more. Knew of no lien when he pur-
chased, ete. Hunt assured him there was no incumbrance.

Sworn to in usual form. ’

The bill was dismissed as to Houghton, and taken pro confesso
as to Hunt, Bailey and Underhill. Trial by jury as to Van
Court. Verdict as follows: ¢ We, the jury, find for complain-
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ants, and assess their damages at four hundred and twenty-seven
dollars, and sustain the lien as against Van Court.” Decree
that Hunt & Bailey pay $400 and costs by June 1, 1859, and in
default that all the title, ete., of Hunt, Bailey and Van Court,
and each of them, in the premises, be sold, without redemption,
and possession given, ete.

A motion for a new trial was overruled.

Motion to vacate decree, because not warranted by or in
accordance with the verdict, was heard and overruled.

DeWift C. House testified, that Hunt and Bailey got lumber
of complainants in November and December, 1857, to use on
said lot; heard Hunt say they couldn’t pay down for it. Hunt
and Bailey were in partnership; I understood from them both
that they got lumber from complainants. The lumber was used
on the lot; understood from them that they were not to pay as
they got it; they told me that they were to pay as they could
through the winter, and the balance in the spring.

George Clark testified, that Hunt & Bailey put up the build-
ings House described ; never made any measurement, but should
think $300 to $400 worth of lumber might have been used.
Know nothing about the contract.

Anthony Kunzon testified, that in November, 1857, Hunt got
12,000 feet of lumber from complainants’ yard; they also de-
livered ¢ considerable more ; ”’ the Iast was delivered about the
10th or 12th December.

Van Court then called Jokn O. Petrie, who testified, that in
October, 1858, he heard complainant McKinney say that, ¢ no
ttme was specified for the payment of the price or value of the
tumber that Hunt or Hunt & Bailey had from him and Bushnell
in November and December, 1857 ; that they expected to get
their money as the lumber was delivered ; that they tried to do
so, but foiled, and afterwards gave Hunt time, and took liis note
and an assignment of a policy of inswrance on the buildings,”
ete. I was present when Van Court purchased. Hunt told him
there was no incumbrance on the premises; Bailey was nof
present. This sale was between the 11th and 16th December,
1857.

CrarLes C. BonNEyY, for Plaintiff in Hrror.

JonaraAaN K. CoopEr, for Defendants in Error.

Caron, C.J. Unless the note in this case was taken in absolute
payment of the debt, it did not discharge the lien. It served

but to liquidate the demand, and left the party to-seek his
_ satisfaction upon the original contract. The law is the same in
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this case as it is in any other, where a note has been taken and
an action afterwards brought on the original consideration, and
the note merely used to show the amount at which the debt had
been liquidated.

Nor did the fact, that but one of the parties who purchased
the lumber and built the house, owned the land, deprive the party
of the lien. In our opinjon, in such a case the statute creates
the lien. It might however be different, if Bailey only joined
in the contract as security for the payment of the price of the
lumber, and this was understood and known to the creditors.

But the fatal difficulty in this case is, a variance between the
contract as alleged in the petition, and the one proved on the
trial. In the petition, it is alleged, that by the contract the
lumber was to be paid for on the first of April,—by the contract,
as proved by the witness House, they were to pay for the lumber
as they could through the winter, and the balance in the spring.
Now the first of April might be a very equitable time for the
parties to agree to a settlement under so loose a contract as this,
but it is not the time fixed by the terms of the contract for the
payment. By the terms of the contract, the creditors could not
be legally called on for the money till the expiration of the
ensuing spring. Although they had a right to pay at least a
part of it before that time, they had also the right to take the
whole of the spring to pay the money in. This was a fatal
variance. If we take the testimony of Petrie as giving the true
terms of the contract, then there was no credit given, and the
money was due on delivery of the lumber, and the variance was
as fatal as in the other case. There is no evidence showing such
a contract as is alleged. . . -

The judgment must be reversed and the cause remanded.

Judgment reversed.

Tue Micaiean SouvrHERN AND NORTHERN Inpiava RAILROAD
Company, Appellant, ». Jorxy MeyrEs, Appellee.

APPEAL FROM COOK.

A rajlroad corporation will not be held liable for lost baggage, unless it is shown
to have been in its possession, or thaf the company had contracted in some way
to transport the baggage.

Voluntary assistance by the agents of the company in looking for the baggage, or

anboﬁ'er by way of gratuity, to pay on account of it, will not render the company
liable.
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